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 1.  TIME:  9:00   CASE#: MSC15-01701 
CASE NAME: REED VS. SCHULER 
HEARING ON MOTION TO REOPEN DISCOVERY 
FILED BY MARLENE SCHULER, HERB SCHULER 
* TENTATIVE RULING: * 
 
This case has been stayed pending resolution of the related criminal matter.  This hearing is 
continued to March 25, 2020 at 9:00 a.m. 

 

  

 2.  TIME:  9:00   CASE#: MSC15-01701 
CASE NAME: REED VS. SCHULER 
HEARING ON MOTION TO REINSTATE JURY 
FILED BY HERB SCHULER, MARLENE SCHULER 
* TENTATIVE RULING: * 
 
See Line 1. 

 

  

 3.  TIME:  9:00   CASE#: MSC15-01701 
CASE NAME: REED VS. SCHULER 
HEARING ON MOTION TO SET ASIDE REPORT OF REFEREE & ORDERS 
FILED BY WILLIAM J. REED 
* TENTATIVE RULING: * 
 
See Line 1. 

 

  

 4.  TIME:  9:00   CASE#: MSC15-01701 
CASE NAME: REED VS. SCHULER 
SPECIAL SET HEARING ON: TRIAL RESETTING CONFERENCE SET BY DEPT. 9 
PER MINUTES OF 12/12/18 
* TENTATIVE RULING: * 
 
See Line 1. 
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 5.  TIME:  9:00   CASE#: MSC17-01285 
CASE NAME: DUONG VS. MERCEDEZ-BENZ 
HEARING ON MOTION FOR ATTORNEY FEES 
FILED BY CAU DUONG 
* TENTATIVE RULING: * 
 
The motion is continued to December 18, 2019 at 9:00 a.m. 

 

  

 6.  TIME:  9:00   CASE#: MSC18-00581 
CASE NAME: NAJJAR VS. GOLDSTEIN 
HEARING ON MOTION FOR APPOINTMENT OF RECEIVER 
FILED BY GEORGE NAJJAR 
* TENTATIVE RULING: * 
 
The motion is continued to January 8, 2019 at 9:00 a.m. 

  

 7.  TIME:  9:00   CASE#: MSC18-00673 
CASE NAME: MORALES-LAZO VS. MATHESON TRUCK 
HEARING ON MOTION FOR PROTECTIVE ORDER 
FILED BY VIOLETA MORALES-LAZO, MARIA MORALES-LAZO 
* TENTATIVE RULING: * 
 
Plaintiff’s motion for protective order is denied.  However, Attorney Bairey is admonished to 
maintain courtesy and civility during depositions and he is ordered to pay sanctions to plaintiff’s 
counsel in the amount of $500. 
 
The court finds Attorney Bairey’s deposition conduct was insulting, sarcastic and demeaning.  
He interrupted counsel, attempted to answer for the deponent (who periodically had to correct 
him), and made improper speaking objections.  A disagreement over the scope of the PMK 
designations is no excuse for rude, intemperate behavior.  
 
Plaintiff’s counsel attempted to meet and confer on the issue by sending numerous emails.  
While defense counsel failed to respond directly to the emails, or better yet, apologize, a 
different defense attorney handled the subsequent PMK depositions without incident.  It thus 
appears that the problematic deposition testimony was an isolated occurrence which does not 
require a protective order.  A level of sanctions for the misconduct is nonetheless warranted.  
Sanctions are due within 15 days of the hearing. 
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 8.  TIME:  9:00   CASE#: MSC18-01441 
CASE NAME: BAILEY VS. BNSF RAILWAY 
HEARING ON MOTION TO COMPEL FURTHER RESPONSES TO SPECIAL INTERROGS. 
FILED BY BNSF RAILWAY COMPANY 
* TENTATIVE RULING: * 
 
BNSF’s motion to compel further responses to special interrogatory nos. 84, 105, 108, 11. 114, 
117 and 120 is granted.  Plaintiff is ordered to pay sanctions to defense counsel in the amount 
of $1,867.50.  Responses and sanctions are due within 15 days after the hearing. 

 

  

 9.  TIME:  9:00   CASE#: MSC18-01441 
CASE NAME: BAILEY VS. BNSF RAILWAY 
HEARING ON MOTION TO COMPEL RESPONSE TO REQUEST FOR PRODUCTION 
FILED BY BNSF RAILWAY COMPANY 
* TENTATIVE RULING: * 
 
BNSF’s motion to compel further responses to request for production nos. 21, 24, 35 and 50 is 
granted.  The court will not award sanctions because it finds plaintiff had a good faith belief that 
defendant was taking an over-technical approach to the responses.  Responses are due within 
15 days after the hearing. 

 

  

10.  TIME:  9:00   CASE#: MSC18-01535 
CASE NAME: VEGA VS. YAPSTONE 
HEARING ON MOTION TO DEEM MATTERS ADMITTED 
FILED BY YAPSTONE, INC. 
* TENTATIVE RULING: * 
 
Defendant’s motion to deem matters admitted is denied.  Plaintiffs’ counsel produced code 
compliant responses after the motion was filed. 
 
Defendant’s motion to compel further responses to special interrogatory numbers 3, 9 and 43 is 
granted.  (The court finds special interrogatory no. 6 to be unintelligible.)  Further responses 
identifying the documents or stating the plaintiffs have searched their records and are unaware 
of any supporting documents, must be provided within 10 days of the hearing on this matter.  
 
The court awards sanctions payable by defense counsel to plaintiff’s counsel in the amount of 
$3,000.  The sanctions are also due within 10 days of the hearing. 
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11.  TIME:  9:00   CASE#: MSC18-01685 
CASE NAME: DOE VS. APOLLO VETERINARY 
HEARING ON MOTION TO COMPEL FURTHER RESPONSES TO FORM INTERROGS. 
FILED BY APOLLO VETERINARY HOSPITAL, KEVIN SINGH 
* TENTATIVE RULING: * 
 
Unopposed motion to compel further responses, without objections, to form interrogatory 
nos. 2.2., 2.3, 2.5, 2.6, 2.7. 6.7, 8.7, 8.8 and 10.1 is granted.  Plaintiff is ordered to provide the 
responses no later than 15 days from the date of service of the notice of entry of order. 

 

  

12.  TIME:  9:00   CASE#: MSC19-00181 
CASE NAME: JERUM VS. LY 
HEARING ON MOTION TO BIFURCATE QUIET TITLE CLAIM 
FILED BY GREG JERUM, et al. 
* TENTATIVE RULING: * 
 
Unopposed motion to bifurcate the quiet title claim is granted.  The prove up hearing will be held 
on January 10, 2020 at 8:30 a.m.  The court will sign the order provided. 

 

  

13.  TIME:  9:00   CASE#: MSC19-00856 
CASE NAME: McDONALD VS. PERKINS 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY RONALD D. PERKINS 
* TENTATIVE RULING: * 
 
 The Court rules as follows on the demurrer to the First Amended Complaint brought by 
defendant Ronald Perkins.  The general demurrer is sustained without leave to amend.  
(Code Civ. Proc., § 430.10, subd. (e).)  Defendant shall prepare a proposed judgment of 
dismissal, separate from any formal order on the demurrer, and shall submit that proposed 
judgment to plaintiff’s counsel for approval as to form.  The basis for this ruling is as follows. 
 
 A. Procedural Matters. 
 
  A-1. The Death of Neal McDonald. 
 
 Plaintiff’s counsel appears to be requesting the Court’s advice on how to address the 
death of former plaintiff Neal McDonald.  The Court declines to offer such advice, for two 
reasons.  First, this is a hearing on a demurrer; there is no pending motion to substitute in a new 
party.  Second, it is the responsibility of plaintiff’s counsel to research and follow the appropriate 
statutory procedure. 
 

Plaintiff’s counsel may wish to begin by reviewing section 377.31 of the Code of Civil 
Procedure, which provides as follows: 
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On motion after the death of a person who commenced an action or proceeding, 
the court shall allow a pending action or proceeding that does not abate to be 
continued by the decedent’s personal representative or, if none, by the 
decedent’s successor in interest. 
 

Plaintiff’s counsel will note that the statute makes no reference to a power of attorney, and it is 
not clear why plaintiff’s counsel believes that a durable power of attorney given to plaintiff’s 
daughter is relevant to this procedural issue. 
 
  A-2. The Default Prove-Up Hearing. 
 
 Plaintiff’s opposition includes a request that the Court set a default prove-up hearing for 
defendant Wholesale America Mortgage, Inc. (“WAM”).  The Court finds this request puzzling. 
 
 Plaintiff appeared for a prove-up hearing on October 18, 2019.  The hearing was put 
over to January 14, 2020, at 8:30 a.m., in Department 23.  The purpose of the continuance was 
to allow plaintiff to serve defendant WAM with the First Amended Complaint and take its default.  
(See, Ford v. Superior Court (1973) 34 Cal.App.3d 338, 342-343 [“[a] defendant who is in 
default as to the original complaint is entitled to service of an amended pleading making a 
change of substance, as opposed to a change of form, and has a right to answer or demur 
thereto”].)  The Court’s docket shows no new proof of service or renewed request for the entry 
of WAM’s default following the October 18 prove-up hearing. 
 
 The Court also notes that plaintiff must ascertain whether a personal representative or 
successor in interest must be joined before a default judgment can be entered against 
defendant WAM.  If the decedent’s interest in the subject property passed to plaintiff Rita 
McDonald, it may be that such a joinder is not necessary. 
 
 B. The Merits. 
 
 Plaintiff sues defendant Ronald Perkins for negligence.  In the opposition memorandum, 
plaintiff’s entire argument concerning negligence reads as follows: 
 

As for the demurrer, Mr. Perkins owned Wholesale America Mortgage, which was a 
corporation not treated as such, therefore under the law it is his alter ego.  It was 
suspended due to some sort of misconduct arising from his negligence.  Mr. Perkins did 
not wind it down.  It was impossible to obtain a reconveyance of the line of equity in 
question due to his negligence.  Under Civil Code 1708 he was required to abstain from 
engaging in conduct that would cause financial injury to others, therefore he is liable.  
The cause of action is fine as pleaded. 
 

The sole legal authority cited by plaintiff is Civil Code section 1708, which provides as follows: 
 

§ 1708. Abstinence from injury 
Every person is bound, without contract, to abstain from injuring the person or 
property of another, or infringing upon any of his or her rights. 
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This statute was enacted in 1872, long before the modern Corporations Code was enacted. 
 
 The Court rejects plaintiff’s negligence theory on two grounds.  First, plaintiff’s failure to 
meaningfully brief that theory in the opposition memorandum renders the demurrer functionally 
unopposed.  (See, Cal. Rules of Court, rule 8.54, subd. (c) [“[a] failure to oppose a motion may 
be deemed a consent to the granting of the motion”].)  Second, the Court’s independent 
research shows that officers and directors generally owe duties only to the corporation and its 
shareholders, and not to third parties: 
 

“[W]e conclude that under the current state of California law, there is no broad, 
paramount fiduciary duty of due care or loyalty that directors of an insolvent 
corporation owe the corporation's creditors solely because of a state of 
insolvency, whether derived from Credit Lyonnais or otherwise.  And we decline 
to create any such duty, which would conflict with and dilute the statutory and 
common law duties that directors already owe to shareholders and the 
corporation.  [Emphasis added.]  We also perceive practical problems with 
creating such a duty, among them a director's ability to objectively and concretely 
determine when a state of insolvency actually exists such that his or her duties to 
creditors have been triggered. 
 

(Berg & Berg Enterprises, LLC v. Boyle (2009) 178 Cal.App.4th 1020, 1041.) 
 
 Plaintiff’s alter ego allegations do not shore up plaintiff’s negligence cause of action, 
for two reasons.  First, the alter ego theory does not make sense conceptually, because plaintiff 
in the First Amended Complaint does not allege misconduct by defendant WAM for which 
defendant Perkins might be held vicariously liable; plaintiff seeks only quiet title and declaratory 
relief in the First Cause of Action against WAM, and WAM is not named in plaintiff’s Second 
Cause of Action for negligence.  Further, plaintiff’s alter ego allegations in paragraph 4 are 
impermissibly conclusory, and plaintiff’s alter ego allegations in paragraph 21 do not make 
sense; even if plaintiff had intelligibly alleged how defendant Perkins “breached his corporate 
duties” (she hasn’t), it does not logically follow that, ipso facto, WAM must be deemed the alter 
ego of Perkins. 
 
 Leave to amend is denied for three reasons: (1) plaintiff has already had an opportunity 
to amend in the face of the first demurrer by defendant Perkins; (2) it seems highly unlikely that 
the fundamental problems with plaintiff’s negligence theory could be cured through further 
amendment, and; (3) plaintiff has not explained how her pleading might be further amended. 
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14.  TIME:  9:00   CASE#: MSC19-01666 
CASE NAME: TILES WAREHOUSE VS. GARG INVESTMENTS 
HEARING ON MOTION FOR RECONSIDERATION RE FAIR MARKET RENTAL RATE 
FILED BY PLAINTIFF 
* TENTATIVE RULING: * 
 

The motion for reconsideration is denied.  The temporary restraining order granted on 

October 4, 2019 was an interim order that terminates automatically when a preliminary 

injunction is issued.  (Houser v. Superior Court of Los Angeles County (1932) 121 Cal.App. 31, 

33 [TRO remains in effect until order granting or denying preliminary injunction].)   

The point of the interim monthly rate was to provide the defendant with an amount 

approximating the holdover rental rate until the preliminary injunction could be heard. 

Plaintiff’s moving papers suggested an even higher amount than that determined by the court. 

The court will not revisit an amount that should have been readily provided at the hearing on the 

ex parte application. 

 

  

15.  TIME:  9:00   CASE#: MSC19-01666 
CASE NAME: TILES WAREHOUSE VS, GARG INVESTMENTS 
HEARING ON OSC RE: WHY RESTRAINING ORDER SHOULD NOT BE ISSUED 
SET BY PLAINTIFF 
* TENTATIVE RULING: * 
 

Plaintiff Tiles Warehouse, LLC’s request for a preliminary injunction against defendant 

Garg Investments, LLC is granted. 

Background 

Since 2009, plaintiff Tiles Warehouse, LLC, has leased property at 1301 Franquette Ave, 

Concord, currently owned by defendant, Garg Investments, LLC.  Mr. Haghighi, as “owner” of 

Tiles Warehouse, LLC, signed the original five-year lease in 2009 with the previous owner, 

James Fregosi.  (See FAC, Exhibit A.)  The lease required plaintiff to execute any estoppel 

certificate requested by the landlord.  By its terms, that lease expired in 2014, but plaintiff had 

the option to extend for another five years, which it did.  Plaintiff and Mr. Fregosi executed a 

formal amendment of the lease on June 29, 2015. (FAC, Exhibit B.)  The amendment expressly 

granted plaintiff an option to extend the term for another five years.   

In November 2018, Mr. Fregosi and his real estate broker attempted to buy plaintiff’s 

option rights as they had found a buyer who wished to occupy the property, but Mr. Haghighi 

vehemently responded that he was not interested.  (See Declaration of Shahrooz “Stephen” 

Haghighi in Support of Ex Parte Application, Exhibits A-C.)  On or about January 14, 2019, 

during escrow with defendant, and before the deadline to exercise the option to extend, Mr. 

Haghighi alleges he sent a letter to Mr. Fregosi exercising his option.  On January 26th, twelve 

days after the date of that letter, plaintiff filled out an “estoppel certificate” that was requested by 

(and partially filled out by) Mr. Fregosi and his agent.  (FAC, Exhibit D.)  The estoppel certificate 
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stated that the lease was in full force and effect.  The certificate made no reference to any 

option agreements, but it specifically referenced, in the first paragraph, the 2015 amendment to 

the lease.   

Mr. Fregosi delivered the estoppel certificate to the defendant, escrow closed, and the 

deed to defendant was recorded on February 27, 2019.  Mr. Haghighi attempted to confirm the 

lease term extension with defendant in May, but defendant was non-committal.  In July, 

defendant’s attorney sent plaintiff a letter to “confirm” the expiration date, with a blank line for 

Mr. Haghighi to sign and return.  (FAC, Exhibit F.) 

Plaintiff filed a verified complaint in this case on August 14, 2019 and his First Amended 

Complaint on August 22, 2019.  Plaintiff seeks declaratory and injunctive relief to prevent an 

increase in rent from the amount he was paying through September 14, 2019, and to prevent 

eviction by defendant.   

On October 4, 2019, plaintiff sought this Court’s issuance of a temporary restraining 

order and order to show cause re preliminary injunction.  The lease provides that the correct 

amount of rent should be fair market rental value at the time the option commences (September 

15, 2019).  (June 2015 Amendment, FAC, Exhibit B, ¶6.)  The TRO was granted, preventing 

defendant from evicting plaintiff until the hearing on the preliminary injunction.  The order further 

imposed monthly rent at the rate of $6253.50 per month based on written and oral feedback 

from the parties about the appropriate hold over rate (plaintiff alleges defendant’s counsel’s 

statements were the basis, but plaintiff’s own declaration and application listed an even higher 

amount as the holdover rate, “$6,689.33”).  (See Plaintiff's Memorandum of Points and 

Authorities in Support of Ex Parte Application for Temporary Restraining Order; and Order to 

Show Cause Re: Preliminary Injunction, 4:26; Declaration at ¶22.)   

Analysis 

A preliminary injunction may be granted where an act during litigation would produce 

great or irreparable injury, pecuniary relief would not afford adequate relief, or it would be 

extremely difficult to ascertain the amount of compensation that would afford adequate relief.  

(Code Civ. Proc., § 526 (a)(2), (4), (5).)   

The court should evaluate two interrelated factors when deciding whether to issue a 

preliminary injunction.  “The first is the likelihood that the plaintiff will prevail on the merits at 

trial.”  (Cohen v. Board of Supervisors (1985) 40 Cal.3d 277, 286.)  “The second is the interim 

harm that the plaintiff is likely to sustain if the injunction [is] denied as compared to the harm that 

the defendant is likely to suffer if the preliminary injunction [is] issued.”  (Cohen, supra.)  

Regarding the first factor, the plaintiff must establish a “reasonable probability of success on the 

merits.”   (Jessen v. Keystone Sav. & Loan Ass'n (1983) 142 Cal.App.3d 454, 459.)  “The trial 

court's determination must be guided by a ‘mix’ of the potential-merit and interim-harm factors; 

the greater the plaintiff's showing on one, the less must be shown on the other to support an 

injunction.  (Butt v. State of California (1992) 4 Cal.4th 668, 677-678.)  

Likelihood of Prevailing 
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This case will turn primarily on the effect of the estoppel certificate and whether the 

option was properly exercised.   

Plaintiff’s position is that he has the right to stay on the premises.  Mr. Haghighi states, 

under penalty of perjury, that the letter timely exercising his option was mailed prior to the close 

of escrow.  He also states that he did not mention the option in filling out the estoppel certificate 

as there was not any provision for such information, creating an ambiguity.  His position is 

supported by the case law. 

While defendant argues this case is controlled by Plaza Freeway v. First Mt. Bank (2000) 

81 Cal.App.4th 616, 618, the Court views the facts in Robert T. Miner, M.D., Inc. v. Tustin Ave. 

Investors (2004) 116 Cal.App.4th 264 as more applicable here.  In that case, the court 

distinguished the facts before it, stating that, while Plaza Freeway “correctly states the 

governing principles, […] application of these principles results in reversal here. The Estoppel 

Certificate in this case, when read with the Lease, created an ambiguity as to the existence of 

an option.”  (Robert T. Miner, M.D., Inc., supra, 116 Cal.App.4th at 272.)  There, a tenant 

provided an estoppel certificate to the landlord which left blank the space next to the 

representation about any option.  Because there was an express option right provided for in the 

lease, and the estoppel certificate clearly stated that the lease was in full force and effect, the 

estoppel certificate was ambiguous and had to be construed in conjunction with the lease 

referenced therein. 

The same is true here.  The estoppel certificate makes no mention of any option.  

(See FAC, Exhibit D.)  The lease is represented as being in full force and effect, and is 

specifically noted to have been amended in June 2015.  Because the June 2015 amendment 

expressly gave plaintiff the option to extend the term of the lease for five years, the estoppel 

certificate is ambiguous and would be construed to incorporate that option.   

Plaintiff has shown a reasonable probability of success on the merits. 

Balance of Harms 

The harm asserted by plaintiff is the loss of the property from which it operates its 

business, or the potential that a higher rent would be “commercially unviable” and would force 

the company to close its business at a loss.  (See Declaration of Shahrooz “Stephen” Haghighi 

in Support of Ex Parte Application, ¶¶21-22.)  

The harm asserted by defendant is the lack of the expedited remedy available in the 

unlawful detainer context, as well as the inability to proceed with the development of the 

property and related expansion of its business (inflatable toys for children).   

The flaw with defendant’s position is that, even if not prevented from filing an unlawful 

detainer, the expedited remedy of unlawful detainer would not be available here.  It would be 

procedurally improper to impose an expedited schedule, thereby infringing on plaintiff’s right to 

due process as to the option issue.  (See Martin-Bragg v. Moore (2013) 219 Cal.App.4th 367, 

385-387.)  Defendant argues plaintiff could simply assert the option defense in an unlawful 

detainer proceeding, but the same is true here for defendant.  Defendant could also assert a 

cross-complaint in this matter against plaintiff for the right to possession, as opposed to 
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resorting to a separate eviction proceeding.  (See Lynch & Freytag v. Cooper (1990) 218 

Cal.App.3d 603, 608 [“an action for unlawful detainer can co-exist with other causes of action in 

the same complaint so long as the entire case is treated as an ordinary civil action, not as a 

summary proceeding”].) 

Because this Court finds that plaintiff is at risk of greater harm, and because there is a 

reasonable probability that plaintiff will prevail on the merits, a preliminary injunction is 

warranted.  During the pendency of this litigation, defendant Garg Investments, LLC, is 

prohibited from bringing a separate unlawful detainer action to evict plaintiff, Tiles Warehouse, 

LLC, from 1301 Franquette Ave, Concord, on the basis that the term of the lease has expired.   

Rent 

The rental rate for a holdover tenant, per paragraph 26 of the lease, is 150% of the last 

monthly rate.  (See FAC, Exhibit A.) 150% of the last monthly rate ($3,179.55) is $4,769.32, plus 

$125 in common area maintenance charges (CAM).  It is not the $6,689.33 that was stated by 

plaintiffs at the time of the TRO hearing.  The problem with this amount is that the lease 

provides no right to stay beyond the term set forth therein.  If plaintiff prevails in this action, 

demonstrating that it has an extended lease term, plaintiff would not be a holdover tenant.   

The lease states that the fair market value is the appropriate measure of rent for any 

option term, to be negotiated within 30 days of the exercise of the option.  Parties did not 

negotiate in early 2019.  As such, the only admissible evidence here for the determination of fair 

market value is the declaration of Alex Peck.  Mr. Peck states that the fair market value of the 

rent is between $3,390 and $3,672 per month, inclusive of CAM.   

During the pendency of this action, rent shall be set at $3,531 per month, inclusive of 

CAM charges.  This is the median between the two values provided by Mr. Peck.    

Bond to be Posted by Plaintiff 

The Court must impose an undertaking or cash deposit as security for the preliminary 

injunction.  (Code Civ. Proc. §§ 529, 995.710).  If plaintiff does not prevail, and is thereby 

considered a holdover tenant, the difference between fair market rent and the amount charged 

for holdover would likely be insufficient to cover the delays in development that the defendant 

claims it would suffer. 

Therefore. The Court sets the undertaking at $50,000. 

 

  

16.  TIME:  9:00   CASE#: MSC19-01771 
CASE NAME: LILIBETH BERSABAL  VS.  IMPAC MORTGAGE 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY LAKEVIEW LOAN SERVICING, LLC 
* TENTATIVE RULING: * 
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Lakeview’s unopposed demurrer to the complaint is sustained with leave to amend.  
The causes of action as pled do not state facts sufficient to allege a claim against Lakeview.  
CCP 430.10(e). 

 

  

17.  TIME:  9:00   CASE#: MSN19-1381 
CASE NAME: VERNON CAPITAL  VS.  GIVV, INC. 
HEARING ON MOTION TO VACATE SISTER STATE JUDGMENT 
FILED BY GIVV, INC., et al. 
* TENTATIVE RULING: * 
 
 The motion to vacate or stay, brought collectively by the four named judgment debtors 

(“Judgment Debtors”), is denied in full.  Judgment Debtors’ request for judicial notice is 

granted.  The basis for this ruling is as follows. 

 A. The Nature Of The Agreement. 

 The sister-state judgment at issue is based on the parties’ Secured Merchant Agreement 

(“Agreement”).  (Senn Dec., Exh. “A”.)  The Agreement explicitly states that it is a purchase 

agreement, and not a loan: 

THIS IS NOT A LOAN.  Merchant is selling a portion of a future revenue stream 

to VCG at a discount, not borrowing money from VCG.  There is no interest rate 

or payment schedule and no time period during which the Purchased Amount 

must be collected by VCG.  … 

(Id., p. 1.)  The Agreement also states that it is governed by New York law.  (Id., p. 7, § 4.5.)  

Judgment Debtors seek to set aside the judgment by arguing that the Agreement is really a 

disguised loan, and viewed as such, the Agreement called for a usurious rate of interest. 

The first problem with Judgment Debtors’ ‘disguised loan’ argument is that Judgment 

Debtors cite only California law in support of the argument.  On the other hand, the judgment 

creditor Vernon Capital Group, LLC (“Judgment Creditor”) cites New York decisions in the 

opposition memorandum persuasively demonstrating that the Agreement would not be 

considered a disguised loan under New York law, and Judgment Debtors failed to file a reply 

memorandum distinguishing those New York decisions. 

Further, Judgment Debtors cite only California law on what constitutes usury.  New York 

law may be similar, but the Court has no way of knowing that. 

Judgment Debtors’ failure to cite applicable New York law constitutes the first, fully 

independent ground for denying Judgment Debtors’ motion to vacate. 

 B. No Statutory Ground. 
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 Judgment Debtors bring their motion pursuant to section 1710.40 of the Code of Civil 

Procedure, which provides in pertinent part as follows: 

(a) A judgment entered pursuant to this chapter may be vacated on any 

ground which would be a defense to an action in this state on the sister 

state judgment, including the ground that the amount of interest accrued 

on the sister state judgment and included in the judgment entered 

pursuant to this chapter is incorrect. 

The Law Revision Commission Comment for this statute provides in pertinent part as follows: 

Section 1710.40 allows the judgment debtor to make a noticed motion to vacate 

the entry of judgment on any ground which would be a defense to an action in 

this state on the sister state judgment.  Common defenses to enforcement of a 

sister state judgment include the following: [1] the judgment is not final and 

unconditional (where finality means that no further action by the court rendering 

the judgment is necessary to resolve the matter litigated); [2] the judgment was 

obtained by extrinsic fraud; [3] the judgment was rendered in excess of 

jurisdiction; [4] the judgment is not enforceable in the state of rendition; 

[5] the plaintiff is guilty of misconduct; [6] the judgment has already been paid; 

[7] suit on the judgment is barred by the statute of limitations in the state where 

enforcement is sought.  [Bracketed numbers added, citations omitted.] 

The Comment does not indicate that usury in an underlying loan transaction is a ground for 

vacating a sister state judgment under section 1710.40, and Judgment Debtors cite no 

California decision in support of the proposition that it is. 

 On the other hand, in the opposition memorandum, Judgment Creditor cites California 

decisions persuasively demonstrating that section 1710.40 is construed narrowly, and that usury 

would not be a ground for vacating a sister state judgment under section 1710.40.  (See, e.g., 

Washoe Dev. Co. v. Irving Sav. Ass'n (1996) 47 Cal.App.4th 1518, 1521-25.)  Judgment 

Debtors have not filed a reply memorandum distinguishing those decisions. 

The failure to demonstrate that usury in an underlying agreement is a ground for 

vacating a sister state judgment under section 1710.40 constitutes the second, fully independent 

ground for denying Judgment Debtors’ motion to vacate. 

 C. Waiver. 

 Judgment Debtors signed an “Affidavit of Confession of Judgment” in which they 

expressly waived the right to raise usury as a defense.  (RJN, Exh. “A”, p. 3, ¶ 6.)  Judgment 

Debtors offer no legal analysis suggesting that such a waiver is invalid under New York law.  

This failure to refute Judgment Creditor’s showing of waiver constitutes the third, fully 

independent ground for denying Judgment Debtors’ motion to vacate. 

 D. Stay. 
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 Judgment Debtors seek a stay of execution in the alternative, in order to allow for an 

appeal of the judgment entered in New York.  (See, Code Civ. Proc., § 1710.50.)  However, 

Judgment Debtors offer no evidence that an appeal from that judgment has been or still could 

be timely filed, and they offer no evidence in support of any of the other statutory grounds for 

staying execution.  (Ibid.) 

 

  

18.  TIME:  9:00   CASE#: MSN19-2021 
CASE NAME: PETITION OF SHAWN R. BARNETT 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The Minor’s Compromise is approved.  No appearance is required.  Counsel should submit 
orders after hearing to the department. 

 

 

 


